
VISCOM PTY LTD – TER MS & CONDITIONS OF TR ADE 

 
1. Defin ition s 
1.1 “Sel ler” shal l m ean V iscom P ty Ltd and i ts successors and assigns. 
1.2 “Buyer” shall m ean the Buyer or any person act ing on behal f of and with the authorit y of the Buyer.  
1.3 “Guarantor” m eans that  perso n (or person s), or ent ity who agree s herei n to be liable for the debts of  the Buyer if  a 

Lim ited Liabilit y  Buyer on a principal debtor basis.  
1.4 “Goods” shal l m ean Goods supplied by the Sel ler to the Buyer (and where the context  so perm its shall  include any 

suppl y of Services as herei nafter defi ned).  
1.5 “Services” shall m ean all services supplied by the Sell er to the Buyer and includes any advice or 

recom m endat ions (and where the context so perm its shall  include any supply of  Servi ces as def ined supra).  
1.6 “Pri ce” shall  mean the cost  of  the Goods as agreed between the Sel ler and the Buyer subject to c lause 4 of  this 

contract.  
 

2. Acceptance 
2.1 Any inst ructi ons received by the Sell er f rom  the Buyer for the supply of Goods and/or the Buyer’s acceptance of  

Services and/or Goods supplied by the Seller shal l consti tute acceptance of the terms and condi tions contained 
herein.  

2.2 Upon acceptance of  these terms and condi tions by the Buyer the terms and condit ions are i rrevocabl e and can 
only be rescinded in accordance with these term s and condit ions or with the writ ten consent of the manager of  the 
Seller. 

2.3 None of  the Seller’s agents or representati ves are authorised to m ake any representat ions, statem ents, condi tions 
or agreem ents not  expressed by the manager of the Sel ler i n writ ing nor is the Sel ler bound by any such 
unauthorised statements.  

 

3. Goo ds  
3.1 The G oods shall be as descri bed on the invoices, quotation,  work authori sat ion, sales order or any other work 

comm encem ent forms as provided by the Seller to the Buyer.  
 

4. Price An d Payment 
4.1 A t the Sellers sole di scretion;  

(a) The Price shall  be as indicated on invoices provided by the Seller to the Buyer in respect  of  G oods suppli ed;  
or 

(b) The P rice shall  be the Seller’s current price at  the date of delivery of the Goods accordi ng to the Sell ers 
current  P rice lis t;  or 

(c) The P ri ce of the Goods shal l, subject  to clause 4.2, be the Sell ers quoted P rice which shall be bi ndi ng upon 
the Seller provided that the Buyer shal l accept  i n writi ng the Sell ers quotati on withi n thi rt y (30) days.  

4.2 The Sel ler m ay by giv ing not ice to the Buyer at  any tim e up to seven (7) days before delivery increase the Price of  
the Goods to ref lect  any increase i n the cost to the Sel ler, beyond the reasonable control of the Sel ler, which 

increase the cost of the Goods/Services by more than 10% of  the quoted P ri ce.  
4.3 A t the Sell ers sol e discreti on a deposit  may be requi red.  The deposi t am ount or percentage of  the P rice wi ll be 

stipul ated at  the t ime of the order of  the Goods/Servi ces and shall  become imm ediately due and payable. 
4.4 Ti me for payment  for the Goods/Services shall be of  the essence and  wi ll be stated on the i nvoice,  quotation or 

any other order form s.   If no t ime is stated then paym ent shal l be due at  the date of this agreem ent. 
4.5 A t the Sellers sole di screti on,  for certain approved Buyers payment  will  be due seven (7) days following the date of  

the invoice. 
4.6 Paym ent will be m ade by cash on delivery, or by cheque, or by bank cheque,  or by credi t card,  or by direct  credit , 

or by any other m ethod as agreed to between the Buyer and the Sell er.  
4.7 The P rice shal l be increased by the amount  of any GST and other taxes and duties which m ay be appl icabl e,  

except  to the extent  that such taxes are expressly incl uded in any quotati on given by the Seller. 
 

5. Delivery O f Good s /  Services 
5.1 Delivery of the Goods shall be m ade to the Buyer’ s address. The Buyer shall make all  arrangem ents necessary to 

take delivery of the Goods whenever they are tendered for delivery,  or delivery of the Goods shall be m ade to the 
Buyer at  the Sellers address.  

5.2 Delivery of the Goods to a carrier, either nam ed by the Buyer or failing such nam ing to a carrier at  the discret ion of  
the Seller for the purpose of  t ransm ission to the Buyer, i s deemed to be a delivery of the Goods to the Buyer. 

5.3 The costs of carriage and any insurance which the Buyer reasonably di rects the Seller to i ncur shall be reim bursed 
by the Buyer (without any set -of f or other withhol di ng whatever) and shall be due on the date for payment of  the 
P ri ce.  T he carrier shall be deem ed to be the Buyer’s agent . 

5.4 Where there i s no agreement  that  the Sell er shall  send the Goods to the Buyer, del ivery to a carrier at  limi ted 
carri er’s ri sk at  the expense of the Buyer is deem ed to be deli very to the Buyer. 

5.5 The Buyer shall  take delivery of  the Goods tendered notwithstanding that the quant ity so delivered shall be either 

greater or less than the quant ity purchased provided that ; 
(a) such discrepancy in quant ity shall  not exceed 5%,  and 
(b) the P ri ce shall  be adj usted pro rata to the discrepancy.  

5.6 The fail ure of the Sell er to del iver shal l not  enti tle either party to treat  thi s cont ract  as repudiated.  
5.7 The Sel ler shall not be l iable for any loss or damage whatever due to fail ure by the Seller to deliver the Goods (or 

any of  them ) prompt ly or at  all . 
 

6. Risk 

6.1 If  the Seller retains property in the G oods nonetheless,  al l risk for the Goods passes to the Buyer on delivery. 
6.2 If  any of the Goods are dam aged or destroyed prior to property in them passing to the Buyer, the Sell er is ent itl ed,  

without  prej udice to any of it s other rights or rem edies under these T erm s and Conditi ons of  T rade (including the 
right  to receive paym ent  of  the balance of  the Price for the Goods),  to receive all insurance proceeds payable for 
the Goods.  T hi s appl ies whether or not the P ri ce has become payable under the Contract.   The production of  
these terms and condi tions by the Sell er is suff ic ient evi dence of  the Seller’s ri ghts to recei ve the insurance 
proceeds without the need for any person deal ing with the Seller to m ake further enqui ri es.    

 

7. Defects 
7.1 The Buyer shal l inspect the G oods on delivery and shal l wi thin seven (7) days of  delivery notif y the Sell er of  any 

all eged defect , shortage in quanti ty, dam age or failure to comply with the descripti on or quote.  The Buyer shal l 
af ford the Seller an opportunity to inspect  the Goods wi thin a reasonabl e t ime fol lowi ng delivery.  I f the Buyer shal l 
fail to com ply with these provisi ons the Goods shall be conclusively presum ed to be in accordance with the terms 
and condit ions and f ree from  any defect  or dam age. 

 

8. Return Of Go ods 

8.1 For defective Goods whi ch the Sell er has agreed in wri ting that  the Buyer is enti tled to rej ect , the Sell er’ s liabilit y  is 
li mited to either (at the Seller’s discret ion) replacing the Goods or repairing the Goods provided that : 
(a) the Buyer has com plied with the provisi ons of  cl ause 7.1; 
(b) the Seller will  not  be l iable for Goods which have not  been stored or used in a proper m anner.  

 

9. Warranty 
 For Goods not manufactured by the Sell er the warranty shall  be the current  warranty provided by the m anufacturer 

of  the Goods.  The Sell er shal l be under no li abi lit y whatsoever except for the express conditi ons as detail ed and 
stipul ated i n the manufacturers warranty. 

 

10. Th e Commonweal th  T rade Practices Act 1974 and Fair Trad ing Acts 
10.1 Nothi ng in this agreem ent is intended to have the af fect of  contracti ng out of  any applicable provis ions of the 

Comm onweal th Trade Practices Act 1974 or the F ai r T rading Acts i n each of  the S tates and Terri tories of  
Aust ral ia, except  to the extent perm it ted by those Acts where applicable. 

 

11. Intellectu al Prop erty 
11.1 Where the Sel ler has designed or drawn plans the Goods for the Buyer, then the copyri ght in those desi gns and 

drawi ngs shal l rem ai n vested i n the Sell er,  and shal l only be used by the Buyer at  the Seller’s discret ion. 
11.2 Conversely, in such a s ituation,  where the Buyer has suppl ied drawings, the Sel ler i n it s sale condit ions m ay look 

for an indem ni ty (the specifi cat ions and design of  the Goods (i ncl udi ng the copyright,  design right  or other 
intellectual property in them ) shall  as between the part ies be the property of the Sell er).   W here any desi gns or 
specif icati ons have been suppl ied by the Buyer for m anufacture by or to the order of  the Seller then the Buyer 

warrants that  the use of  those desi gns or specif icati ons for the m anufacture, processing,  assembly or supply of the 
Goods shall not infringe the rights of any thi rd party. 

11.3 The Buyer warrants that  all designs or i nst ruct ions to the Sell er wil l not cause the Seller to i nf ringe any pa tent,  
registered design or trademark in the executi on of the Buyers order.  

 

12. Default & Conseq uences O f Defau lt 
12.1 Interest  on overdue invoices shal l accrue f rom the date when payment  becom es due dail y unti l the date of  

payment  at  a rate of  2.5% per calendar month and shall  accrue at such a rate af ter as wel l as before any 
judgem ent. 

12.2 If  the Buyer defaul ts i n payment  of  any i nvoice when due, the Buyer shall indemnify the Seller f rom  and against  al l 
the Seller’s costs and disbursem ents incl udi ng on a sol ici tor and own Buyer basis and in addit ion al l of  EC Credit  
Control Pty Ltd’ s costs of  coll ect ion. 

12.3 Without prej udi ce to any other rem edies the Sel ler m ay have,  if  at  any t im e the Buyer i s in breach of  any obli gat ion 
(including those relat ing to payment ),  the Sel ler m ay suspend or termi nate the suppl y of  G oods to the Buyer and 
any of  it s other obligati ons under the terms and condi tions.  T he Sel ler will  not be li able to the Buyer for any l oss or 

dam age the Buyer suffers because the Seller exerci sed i ts rights under thi s cl ause.  
12.4 If  any account  rem ains unpaid at the end of  the second month af ter supply of the Goods or services the following 

shall apply:  An im m edi ate amount  of  the greater of $20.00 or 10.00% of the am ount overdue shall be levied for 
admi nist ration fees which sum  shal l become imm ediatel y due and payable. 

12.5 In the event that:  
(a) any money payabl e to the Sell er becom es overdue,  or in the Sell er’s opinion the Buyer will be unable to 

m eet i ts payments as they fall due; or 
(b) the Buyer becom es insolvent, convenes a meet ing with it s creditors or propo ses or enters into an 

arrangem ent with creditors,  or m akes an assignm ent for the benef it of its  creditors; or 
(c) a receiver,  m anager,  liquidator (provis ional or otherwise) or si mil ar person is appointed in respect  of the 

Buyer or any asset  of  the Buyer; 
 then without  prejudice to the Seller’s other rem edies at  law 

(i) the Seller shall  be entit led to cancel all or any part  of any order of  the Buyer which remai ns unperformed in 
addit ion to and wi thout  prejudice to any other rem edies; and 

(i i) all am ounts owing to the Sell er shal l, whether or not  due for payment , imm ediately becom e payabl e. 
 

13.  Title 
13.1 It  is  the i ntenti on of the Sell er and agreed by the Buyer that  property in the G oods shall  not  pass unt il : 

(a) The Buyer has paid al l am ounts owing for the parti cular G oods;  and 

(b) The Buyer has m et all other obli gations due by the Buyer to the Sel ler in respect of  al l cont racts between  
the Sel ler and the Buyer, and that  the Goods,  or proceeds of  the sal e of  the Goods,  shall  be kept separate  
until  the Sel ler shal l have received payment and all  other obligati ons of the Buyer are m et.  

13.2 It  is  further agreed that:  
(a) The Buyer shal l not  deal wi th the m oney of the Sell er in any way which m ay be adverse to the Sell er.  
(b) Unt il such tim e as ownershi p of  the Goods shall pass f rom the Sell er to the Buyer the Seller m ay give not ice 

in writ ing to the Buyer to return the Goods or any of  them  to the Sell er.   Upon such notice the rights of the 
Buyer to obtai n ownership or any other interest in the Goods shall cease. 

(c) If  the Buyer fails to return the G oods to the Seller then the Seller or the Sel ler’s agent  m ay enter upon and 

into land and premi ses owned,  occupi ed or used by the Buyer,  or any premi ses as the invitee of the Buyer,  
where the Goods are s ituated and take possession of the Goods,  without being responsi ble for any dam age 
thereby caused.  

(d) Receipt  by the Sel ler of  any form  of  paym ent  other than cash shall  not  be deemed to be payment unti l that  
form  of  paym ent  has been honoured, c leared or recognised and unt il then the Sel ler’s ownership of rights i n 
respect of the G oods shall  continue.  

(e) The Buyer shal l not charge the Goods in any way nor grant  nor otherwi se give any interest in the Goods 
whi le they remain the property of  the Seller. 

(f ) The Seller may require paym ent of the P ri ce or the balance of  the Price due together with any other 
amounts due f rom  the Buyer to the Sel ler aris ing out  of  these terms and  conditi ons,  and the Sell er may take 
any lawful steps to require payment  of the amounts due and the P rice. 

(g) The Sell er can i ssue proceedings to recover the P rice of  the Goods sol d notwithstandi ng that ownership of  
the Goods may not  have passed to the Buyer. 

 

14.  Securi ty And  Charge 

14.1 Notwithstandi ng anything to the contrary contained herein or any other rights which the Sel ler may have 
howsoever:  
(a) Where the Buyer and/or the Guarantor (if  any) is the owner of  land, realty or any other asset  capable of  

being charged,  both the Buyer and/or the G uarantor agree to mortgage and/or charge all  of  their joint  and/or 
several interest in the sai d l and,  real ty or any other asset  to the Sel ler or the Sel ler’s nomi nee to secure all  
amounts and other monetary obligat ions payable under the term s and condit ions.   T he Buyer and/or the  
Guarantor acknowl edge and agree that the Sel ler (or the Sell er’s nominee) shal l be ent itled to l odge where  
appropriate a caveat ,  whi ch caveat shall  be released once all payments and other m onetary obligat ions 
payable hereunder have been met .   

(b) Should the Seller el ect  to proceed i n any m anner i n accordance with this clause an d/or i ts sub-cl auses, the  
Buyer and/or Guarantor shall  indem nify the Sell er from and agai nst  all  the Seller’s costs and disbursements 
including legal  costs on a sol ici tor and own Buyer basis. 

(c) To give ef fect to the provis ions of  c lause [14.1 (a) and (b)]  incl usive hereof  the Buyer and/or the G uarantor 
(i f any) do hereby irrevocably nomi nate const itute and appoint the Sel ler or the Seller’s nomi nee,  nam ely EC 
Credit  Cont rol Pty Limi ted as the Buyer’s and/or G uarantor’ s true and l awful attorney to execute m ortgages 
and charges (whether regi sterabl e or not ) i ncluding such other terms and condit ions as the Seller and/or EC 
Credit  Cont rol  P ty Li mited shall thi nk fit  i n his/her/ its/ their absolute discret ion agai nst  the joi nt and/or several  

interest of  the Buyer and/or the Guarantor i n any land, realty or asset in favour of  the Sell er and in the 
Buyer’s and/or Guarantor’s nam e as m ay be necessary to secure the said Buyer’ s and/or G uarantor’ s 
obligati ons and indebtedness to the Seller and further to do and perform all necessary and other acts 
including instituti ng any necessary legal proceedings,  and further to execute all  or any documents in the  
Sell er’s absolute di screti on which m ay be necessary or advantageous to give effect  to the provis ions of  this 
cl ause.  

 

15.  Can cellation 

 The Sell er m ay cancel these term s and condit ions or cancel  del ivery of  G oods at  any t ime before the Goods i s 
del ivered by giv ing writ ten not ice.  T he Seller shall not  be liable for any loss or damage whatever arisi ng f rom  such  
cancellat ion. 

 At  the Sellers sole discreti on the Buyer may cancel del ivery of  Goods and/or Services.  In the event that  the Buyer 
cancels del ivery of Goods and/or Services the Buyer shall  be liabl e for any costs incurred by the Sell er up to the  
tim e of  cancell ation.  

 

16.  Privacy Act 1988 

16.1 The Buyer and/or the G uarantor/s agree for the Seller to obtai n from  a credit-report ing agency a credi t report  
containing personal credit inform ation about  the Buyer and Guarantor/s in relat ion to credit provided by the Sell er.  

16.2 The Buyer and/or the Guarantor/s agree that the Sell er m ay exchange i nformati on about  Buyer and Guarantor/s 
wi th those credit  providers named i n the Appli cat ion for Credi t account or named i n a consum er credi t report  
issued by a report ing agency for the foll owi ng purposes: 
(a) To assess an application by Buyer; 
(b) To not if y other credit providers of  a default by the Buyer; 
(c) To exchange i nformat ion with other credit  providers as to the status of  this credit  account,  where the Buyer 

is in default  with other credit  providers;  and 
(d) To assess the credit worthiness of Buyer and/or Guarantor/s. 

16.3 The Buyer consents to the Seller bei ng given a consu mer credit  report to col lect  overdue paym ent on comm ercial  
credit  (Sect ion 18K(1)(h) P ri vacy Act  1988). 

16.4 The Buyer agrees that  Personal  Data provided m ay be used and retained by the Sell er for the following purposes 
and for other purposes as shal l be agreed between the Buyer and Seller or required by l aw from  ti me to tim e: 
(a) provis ion of  Servi ces &  the Goods; 
(b) market ing of  Servi ces and or the Goods by the Sell er,  its  agents or dist ributors in relation to the Services 

and Goods; 
(c) anal ysing,  verify ing and/or checking the Buyer’s credit,  payment  and/or status in rel ation to provisi on of  

Services/Goods;  
(d) processing of any paym ent instructions, direct  debit  faci liti es and/or credit facilit ies requested by Buyer;   and 
(e) enabl ing the daily operat ion of  Buyer’s account  and/or the col lection of am ounts outstanding in the Buyer’s 

account in relat ion to the Services and the G oods.  
16.5 The Seller m ay give, inform at ion about  the Buyer to a credi t reporti ng agency for the following purposes:  

(a) to obtain a consum er credi t report about the Buyer;  and or 

(b) allow the credit  report ing agency to create or maintain a credit  informat ion f ile containing inform ati on about  
the Buyer. 

 

17.  Bu yers Disclaimer 
17.1 The Buyer hereby disclaim s any right  to rescind, or cancel the contract or to sue for damages or to c laim  

resti tut ion ari sing out  of  any m isrepresentat ion made to him  by any servant or agent of  the Sel ler and the Buyer 
acknowl edges that he buys the Goods rely ing sol ely upon his own skil l and j udgement.  and that  the Sel ler shall  
not  be bound by nor responsi ble for any term , condit ion,  representation or warranty other than the warranty given 

by the Manufacturer whi ch warranty shal l be personal  to the Buyer and shall not  be t ransferable to any 
subsequent Buyer. 

 

18.  Lien  & S topp ag e in T ransit 
18.1 Where the Seller has not  received or been tendered the whol e of  the price, or the payment  has been dishonoured,  

the Seller shall  have: 
(a) a li en on the Goods; 

(b) the ri ght to retain them  for the price while the Sell er is in possession of them;  
(c) a ri ght of  stoppi ng the Goods in transit whether or not deli very has been m ade or ownership has passed;  

and 
(d) a right of resal e,  
(e) the foregoing right  of  disposal,  

 provided that  the l ien of  the Sell er shall cont inue de spite the com mencement  of  proceedings or j udgem ent for the  
pri ce havi ng been obtained. 

 

19.  Un paid  Sellers Rig hts To  Disp ose O f Good s 

19.1 In the event that : 
(a) the Sell er retains possessi on or cont rol  of the Goods;  and  
(b) paym ent of  the P rice is due to the Sell er;  and  
(c) the Sell er has made dem and i n wri ting of the Buyer for paym ent of  the P rice in terms of  this contract;  and  
(d) the Sell er has not received the P ri ce of the Goods,  
then, whether the property i n the G oods has passed to the Buyer or has remained with the Seller, the Seller m ay 
dispose of  the Goods and may claim  f rom  the Buyer the loss to the Seller on such di sposal. 

 

20.  General 
20.1 If  any provi sion of  these terms and condit ions shall be invalid,  voi d or ill egal  or unenforceable the validit y 

existence,  legali ty and enforceabil ity  of  the remai ni ng provi sions shall not be af fected,  prejudiced or i mpaired. 
20.2 All  Services/Goods supplied by the Sel ler are subject to the laws of Queensland and the Seller takes no  

responsi bilit y for changes in the law which af fect the Services/Goods suppli ed.  
20.3 The Sell er shal l be under no l iabilit y  whatever to the Buyer for any i ndi rect loss and/or expense (including loss of  

prof it ) suf fered by the Buyer arisi ng out of a breach by the Sel ler of  these terms and condit ions. 

20.4 In the event of  any breach of this contract by the Servi ce P rovider the rem edi es of  the Buyer shal l be limi ted to 
dam ages.  Under no circum stances shall the liabili ty  of  the Service P rovi der exceed the P ri ce of the Services. 

20.5 The Buyer shall  not  set of f  against the Price am ounts due f rom  the Seller. 
20.6 The Seller m ay license or sub-cont ract all or any part of its rights and obli gat ions without  the Buyer’ s consent.  
20.7 The Sell er reserves the right to review these term s and condit ions at  any tim e and f rom  tim e to tim e.  If,  foll owing  

any such review, there is to be any change i n such term s and condit ions,  that change will take ef fect  from  the date  
on which the Seller not ifies the Buyer of such change. 

20.8 Nei ther party shal l be li abl e for any defaul t due to any act  of  G od,  war,  strike, lock out , indust rial act ion, fi re,  f lood,  

drought , storm  or other event beyond the reasonable control of either party.  
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